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"Bellcore and SAlC are well positioned for the future," said SAlC Chairman and CEO

Dr. 1. Robert Beyster. "We envision serving new markets where our two companies can

c9mbine their considerable skills. These include large software projects, advanced network

designs, secure networks, Internet technologies, wireless communications, and other advances in

telecommunications software systems and technology."

According to Marty Kaplan, president - Network Services Group, Pacific Bell, and

spokesperson for the Bellcof6 Board, "During the 13 years that we have owned Bellcore, we

and our customers have benefited significantly from its in-depth understanding of emerging

networks and technologies. Our companies look forward to continuing to do business with

Bellcore as it embarks on the next stage of its successful evolution as a fully commercialized

company." Kaplan added that, to support their commitment to national security and emergency

preparedness, the RBOCs will be forming the National Telecommunications Alliance (NTA),

which will be headed by Larry Schumann.

"Bellcore looks forward to joining SAlC, a company that, like Bellcore, symbolizes

technical excellence and customer focus," said Bellcore President and CEO George Heilmeier.

"We will work together to meet the needs of our current customers, generate growth, and

improve competitiveness."

"This acquisition expands the opportunities available to both SAlC and Bellcore,"

Beyster added. "Together, we will have the capabilities and resources not only to continue to

support our current customers but also to make our expertise available to other information and

telecommunications customers. Upon closing, the combined SAlC and Bellcore staff of more

than 28,000 science, engineering, software, and administrative professionals will be a powerful

force in serving this vast international marketplace."

- more-
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Bellcore, which was formed in 1984 as a research and engineering company supporting

its seven owners, has evolved over the past decade to become a leading provider of

c9mmunications software, engineering and consulting services. Headquartered in Morristown,

New Jersey, it has sales offices in the United States, Canada, Mexico, Australia, and the

Philippines, and in the cities of London, Hong Kong, Tokyo and Sao Paulo. Bellcore has 5,600

employees and annual revenues exceeding $1 billion.

Employee-owned SAlC provides high technology products and services to government

and private industry in the areas of information technology, systems integration, national

security, energy, transportation, telecommunications, health care and environmental science and

engineering. With annual revenues exceeding $2.2 billion, SAlC and its subsidiaries have

22,000 employees in more than 475 locations worldwide.

###

Information about Bellcore and SAlC is attached and also is available on the World

Wide Web. Information about SAlC and its acquisition ofBellcore can be found at

www.saic.com. Bellcore has established a special web site "page" devoted to the sale at

www.bellcore.com. To access the special page, select the "Bellcore Sale Announced" icon on

the initial screen.
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Defendant Beehive Telephone Company, Inc. ("Beehive''), submits this response to

the ''Motion to Dismiss Amended CoWlterclaim or, in the Alternative, to Refer Cenain

Qaims to the Federal Communications Commj$$ion, and to Stay Action Pending Referral"

of plaintiff Database Service Management, Inc. ("DSMI"). This response first outlines the

standard of review on a motion to dismiss under Rule 12(b)(6), Fed R. Civ. Pro. Secon~

it emphasizes the propriety of declaratoxy relief as a means expeditiously and efficiently

to resolve the present dispute ~tween Beehive and DSML The response then turns to

the arguments of DSMI for dismissal of the amended counterclaim, count by count,

rebutting each of DSMl's contentions. l Beehive next challenges the PI1lIl8l}'

jurisdiction/referraJ arguments of DSMI, finding them wanting in evexy respect. Finally,

this response Olltlines the position of Beehive, in the event the Court determines to refer

all or some of the issues in this litigation to the FCC

ARGUMENT

Beehive's amended counterclaim should not be dismissed unless it appears beyond

doubt that Beehive can prove no set of facts entitling it to relief. See, S&=. Ash Creek

Mining Co. v. Luian. 969 F.2d 868, 870 (10th Cir. 1992). Given that the amended

1 On this SCXlre, Beehive alSo refen the Coun 10 the caTlier "Beehive Telephone Company's
Memorandum in Response 10 DSMI's Motion to Dismiss or Stay Pending Referral to FCC'" filed on or
aboUl September lOt 1996. Wb.ercver the arguments iu this earlier pleading may be inaJDSistent with the
po6ition oC Bc:em\IC in this response, this difference is atmDutable to a change in the po$turc of the ClSC,
or 10 an Updaled anal)lsis or the law and facts. and the argumenbi in Ibis response. rather than the earlier
pleading, should be given priority or mosideration by tbc Coun. Witb lids qllBJlfic;ation. however. the Court
may find the argument in the earlier pleading helpful in ana1yzing aDd resoMng the dispule on the present
motion.
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A The Controversy
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counterclaim must be construed in favor of Beehive, and all its material allegations

accepted as tille, ~ id., the Court should find that Beehive has presented a triable

countercla.im.

I. Dec:laratoJy Relief Will Settle the Legal
Relations in Issue and Terminate the

Unc:ertainty Underlying the Dispute

"[A] court in the exercise of its discretion should declare the parties' rights and

obligations when the judgment will (1) clarify or 5Ctt1e the legal relations in issue and (2)

terminate or afford relief from the unc:ertainty giving rise to the proceeding." Kunkel v.

Continental Casualty Co•• 866 F.2d 1269, 1275 (10th Cir. 1989) (citing E. Borchard,

DECLARATORY JUDGMENTS 299 (2d ed. 1941)). The exercise of that disc:retion in

this case will settle an actual justiciable controversy between DSMI and .Beehive.

J?~
The controversy between DSMI and Beehive is Straightforward Beehive wants to r..,1"\ kl-<

\fA0~
regain the "'" of 10,000 specific "800" numbers. DSMl alone can reassisn those "800" ~1-:; •
numbers to Beehive, and it has refused Beehive's request to do so. DSMI threatens to JJ10~

A""'
allocate the numbers to others. That constitutes a "substantial controversy between panies

having advene legal interests, of sufficient immediacy and reality to warrant the issuance

of a declaratol)' judgment." Maryland Casualty Co. Y. Pacific Oil & Coal Co., 312 U.s.

270, 273 (1941).
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While the controveny beNieen the panies is clear, the legal relationship between

DSMI and Beehive, and the legal status of SMSI800 access service, has remained unsettled

despite substantial litigation and an intervening fc:dcral law. That uncertainty gave rise to

this case and the need for declaratory relief.

The controvcrsy between DSMI and Beehive stems from the FCCs anomalous

attempt to regulate SMS/SOO access as a common carrier service under Title n of the

Communications Act of 1934, _as amended (the "Act''), 47 U.s.C. sections 271-276.

Beehive, DSMI, and the Bell Operating Companies (the "BOCstl
) at least agree that

SMS/800 access seMce shouJd not have been subjected to tariff regulation under Title ll.

DSMI and Beehive disagree sharply, however, on how SMS/800 access must be provided

after Congress remedied the FCCs mistake by the passage of the Telecommunications Act

of 1996 (the 'Pfelecom Act").

B. The Telecom Act

Under the Telecom Act, access to the SMS/800 could no longer be considered a

common carrier service. The SMS/800 is a "network element," which the statute defines

as "a facility or equipment used in the provision of a telecommunications service." 47

U.S.c. section 153(29V

2 The -term. also includes features. functions., and capabilities that are provided by means of [network
elements). including subscriber numbers. databases .•• ud information sullicient for billing and collection
or usc:d in the U1Iusmission, routing. or other provision of a telecommunications service.- 47 U.s.c. section
153(29}.
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When it implemented the Telecom Act, the FCC confirmed that "service

management systems" (''SMSs'') are net\Vork clements. ~ Local Competition Provisions

of the 1996 TelecommwricatioDS Act. 4 Com. Reg. (P&F) 1, 136-138 (1996)

("Interconnection Order''). The FCC promulgated rules that specifically require incumbent

local exchange carriers (''!LECs'') to provide access to SMSs, on an unbundled basis, to

requesting telecommunications carriers, such as Beehive. See. 47 C.FA sections 51.307

and 51.319(e)(3). The SMS/800.meets the FCC's definition of an SMS..1

The Telecom Act imposes the duty on an ILEC to negotiate in good faith with any

requesting telecommunications carrier to provide "nondiscriminatory Bccessll to an SMS

under rates, teI1ll5, and concUtions that are just and reasonable. See. 47 U.S.c. sections

251(c)(l) and (3). See also. 47 c.P.R. section 51.307(a). The rates, terms, and conditions

of SMS access are to be set forth in an agreement entered into through voluntary

negotiations, mediation, or compulsory arbitration. Set; 47 U.S.c. sections 252(a) and (b).

See also. 47 c'F.R. section 51.307(a).

C. Count I

DSMI does not contest the legal conclusions that the SMSI800 is a network element

and that the BOCs, as ILECs, have a duty to negotiate with Beehive to provide il with

non-discriminatory access to the SMS/800. See. Amended Counterclaim., at paras. 55-57.

l The FCC defines an SMS -as a oomputer dalabase or system nOl part or the pUblic 5"fVitehed network
lllar.. among other things: (1) intercoDDectS to the servia: oontrol point and sends to tbat servicc oontrol
point the information IlIU1 call processing instructious needed for a De~rk switch 10 pItICX:SS and mmplete
a telepbone call; and (2) provides telecolllllluoications Qlll'ieI5 with the capability of entering and storing
data regarding the processing and wmpleuog of a lelephone cill.- 47 C.F.R. section 51.319(e)(3)(A).

5



DSMI only claims that it is neither an ILEC nor a common canier. See. DSMI's

"Memorandum in Support of Motion to Dismiss Amended Counterclaitn or, in the

Alternative, to Refer Certain Oaims [0 the Federal Communications Commission, and to

Stay Action Pending Referral (hereafter ''OSMI Memorandum"), at 2-8. Therefore, DSMI

contends that the Coun cannot issue a declaratory ruling that the BOCs must provide

SMS/800 access as required by the Telecom Ad, because the DOCs are not parties to this

case. See, DSMI MemoranduIll, at 8. Hence, argues DSML Count I lacks a "case or

controversy." See, DSMI Memorandum, at 9.

DSMI mischaraeterizes the relief sought unde,- Count I. The Coun is not asked

to rule that the Bcx::. must do anything. Beehive asks for an order declaring that

''SMSj800 access must be provided under intercarrier agreementsll pursuant to sections 251

and 252 of the Telecom Act. Amended Counterclaim, para. 57. Thus, the BOCs are not

needed for an adjudication of the issues under Count I.

By declaring that SMS/800 access must be provided under interca.rrier agreements

ill accordance with the Telecom Act, the Court will resolve the current controversy

between the panies. The ruling effectively Wll1 invalidate the SMS/800 Tariff, because the

rates, terms, and conditions of SMS/BOO access cannot be published in a federal tariff if

they are to be established by individual negotiations (or arbitrations) and set out in state­

approved agreements. See. 47 U.S.c. section 252. And the Coun wiII conclusively

establish that access to the SMS/800 is go"remed by sections 251 and 252 of the Telecom

Act, not by the tariff requirement of section 203 of the Act.

6
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Beehive has not asked that DSMI be ordered to enter into an intercarrier

agreement. But compare. DSMI Memorandum, at 9. Beehive only asks the Coun for a

ruling that will set in motion the pr0ces5 of negotiation required by the Telecom Act. As

a result, the Court can accord Beehive relief without regard to whether DSMI is a carrier

or an ILEC, and without impairing the interests of a non-party.

To meet its duty under the Telecom Act to negotiate in good faith,~ 47 U.S.C.

section 2S1(c)(1). an ILEC must ~'designate a representative with authority to make binding
n,3ol

representations" in its negotiations with requesting carriers. 47 C.F.R. 5CCtion 1.301(c)(7).

That representative. of course, can be an agent. ~ Interconnection Order. 4 Com. Reg.

(P~, at 48. DSMI is both an agent of the BOCs and their designated representative

with respect to the SOCs. IT it is not the appropriate party to negotiate with Beehive.

DSMI is in the best position to determine the ILEC (the BOC) that can provide Beehive

with access to the SMS/800. Therefore, DSMI is the proper party to be bound by the

Court's judgment.

D. Count II

DSMI intends to reassign the 10,000 "800' numbers sought by (and previously

assigned to) Beehive. DSMI claims that its contract with the BOCs empowers it to

administer "800" numbers. See, Complaint, para. 7. Beehive argues that DSMI was

barred by the Telecom Act from acting as the "8at number administrator, and in this

regard, from "repossessing" the "800" numbers which previously had been given to Beehive;

likewise, DSMI would have no right to reassign any of the Beehive "800" numbers. That

7



is a "substantial controversy" undeT the familiar test of MarYland Casualty.

Count n seeks a declaratory judgment that DSMI is not an "impartial" entity within

the meaning of section 251(e)(1) of the Telecom Act, 47 u.s.e. section 251(e)(1). That

judgment will settle the i5sue of DSMI's authority to admjnister "800" numbers under the

SMS/800 Tariff. and terminate the uncertainty resulting from the FCC's failure to comply

with the statutory directive that it "create or designate" an impartial number administratoT

by August 8, 1996. See, 47 U.S.r;. section 25l(d)(l); Local Competition Prgyisions of the

1996 Telecommunications Act. 4 Com. Reg. (P&F) 484, 490 (1996) ("Second Report and

Order").

Beehive is not asking the Court to select DSMl's "replacement" or to perform any

function which Congress may ha'Ve delegated to the FCC. See, DSMI Memorandum, at

10-11. Count II presents an issue that requires the Court to determine the meaning of

the term Itimpanial entity" used in section 251(e)(1). The Court has federal question

jurisdiction under 28 U.S.c. section 331 to make that determination. See, ~ m
Broadcasting Co. v. AT&T Co., 391 F.2d 486, 493 (2d Cir. 1968). Moreover, this federal

question jurisdiction to construe section 25t(e)(1). if carefully exercised, will not displace

the Fees governance of numbering administration. since: this Court merely would be

construing, rather than implementing, the statute or administering "800" numbers

thereunder.

DSMI claims that the Telecom Act provides "no criteria" for judging impartiality.

See, DSMI Memorandum, at 10. However, the Court can determine the plain meaning

8
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of "impartial" without statutory guidance. ~ e;eneralJy. Mel Telecommunications v.

AT&T, 114 S.Ct. 2223, 2229-2230 (1994). Nor does the Cowt need the guidance of the

FCC "since the only or principal dispute relates to the meaning of the statutory term,

[and] the controversy must ultimately be resolved, not aD the basis of matters with the

special competence of the [agency], but by judicial application of canons of statutory

construction." Barlow v, CoJUn!., 397 US. 159, 166 (1910). In any ~ent, the FCCs

definition of "impartial" for pu~es of section 251(e)(1) is available for consideration by

the Court. See, ~nd Report and Order, 4 Com, Reg. (p&:F), at 262-

Finally, the Court should disregard DSMI's dire prediction respecting the "collapse

of the 800 number system" when considering this motion to dismiss. See. DSMl

Memorandum, at 11. DSMrs claims to that effect are purely speculative. They ignore

the ability of this Court narrowly to tailor relief to the issues at hand in this litigation,

~ by requiring DSMI to restore the "800" numbers previously taken from Beehive.

They likewise seem inconsistent with DSMI's prior concession that the SMS/800 itself is

not essential to "800" number portability. See, Objections to Proposed Order, at para. 5.

In any event, the FCC claims that an impartial numbering administrator has been

designated. See. Second Report and Order, 4 Com. Reg. (P&F), at 264. It is reasonable

to assume that a declaratory judgment disqualifying DSMI would prompt the FCC to name

its successor, which by law the agency should have done, in any event, 1 months ago.

E. Count III

Beehive's third Telecom Act count challenges the legal effectiveness of the SMS/800

9
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Tariff as the means to recover the costs of administering "800" numbers. Beehive alleges

that the SMS/800 Tariff does not recover those costs from all IItelecommunications carriers

on a competitively neutral basis" as required by section 2S2(e)(2) of the Telecom Act, 47

V.S.c. section 251(e)(2). Beehive clearly has standing to raise that issue.

Beehive alleges facts sufficient to establish the injwy, traceability, and redressibility

elements of Article ill standing. See. Lujan v. Defenders of WjJdlife, .504 U.s. .555, .5~

561 (1992). Beehive alleges tl!at it paid charges (approximately 57,.500 per month)

rendered under the SMSI8DO Tariff that were discriminatory and not cost-based See,

Amended Counterclaim, at paras. 27, 34, and 49. The payment of such charges constitutes

injwy in fact..

Beehive's injwy is fairly traceable to this alleged violation of section 2S1(e)(2) and

redressable by the court. There certainly is a causal cormedion between the level of

Beehive's payments and the fact that "800" number administrative costs have not been

allocated as required under section 2S1(e)(2). Beehive's injury is easily redressed by a

declaratory judgment that the administrative costs are not recoverable under the SMS/SOO

Tariff and by an award of damages.

Beehive's factual allegations of traceable injury are sufficient for the purpose of a

threshold standing inquiry. Beehive's allegations, while gener~ suffice to withstand

DSMl's motion to dismis.s, because the Court should presume that "general allegations

embrace those specific facts that are necessary to support the claim," Lujan, 504 U.S. at

561 (quoting Lujan v. National Wildlife Federation, 497 U.S. 871, 889 (1990»).

10



F. Counts IV and V

DSMI attempts to evade the allegations of Counts IV and V of the Amended

Counterclaim by insisting that liability under these claims is predicated upon the status of

DSMI as an ILEC or a common carrier, and that DSMI is neither. Moreover, DSMI

contends that it merely is acting as agent for the B<:X.:S in administering the SMSI800

Tariff and that this agency status. which is different from the ILEClcommon carrier status
.

of the~t immunizes DSMI from legal attack under the relevant provisions of the Act

and the Telecom Act. These contentions of DSMI are answered in suc:cession below.

Included in count IV of the Amended Counterclaim is the charge that DSMI

violated section 251(c) of the Telecom Act by refusing to negotiate in good faith with

Beehive to provide Beehive with nondiscriminatory access to the SMS/SOO. DSMI does

not dispute that Beehive is entitled to obtain such access to the SMS/800 (a network

element) pursuant to a negotiated agreement with an ILEC. DSMI only argues that it

cannot be held liable under section 251{c), because it is not an IT...EC. See, DSMI

Memorandum, at 14. DSMI cannot dodge the section 2S1(c) duty to negotiate by that

disclaimer.

DSMI admits that it is the agent of the BOCs and that the BOCs are ILECs. See,

DSMI Memorandum. at 14. The SMS/800 is owned jointly by the BOCs. See.~ 800

Data Base Access Tariffs and the 800 Service Management System Tariff. 4 Com. Reg.

(pkF) 1279, 1286 (1996). Therefore. the Court reasonably can assume that the duty to

negotiate with Beehive falls on some BOC or the BOCs jointly. Beehive submits, however.

11
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that the identity of the responsible BOC is immaterial.

The duty to negotiate under section 2S1(c) includes the duty to provide Beehive

with the information necessary to speed the provisioning process. See. Interconnection

Order, 4 Com. Reg. (P&F), at 48-49. See also. 41 C.F.R. sections 51.301(c)(8) and

51.301(e). Thus, the BOCs. or their agent. should have come forward to provide Beehive

with the relevant information that it would need to reach an agreement to obtain SMS/SOO

access. At a minimum, Beehive.is entitled to know the identity of the representative with

whom it would negotiate. Indeed, the FCC has held that a faIlure to designate such a

representative constitutes a failure to negotiate in good faith. See, Interconnection Order,

4 Com. Reg. (P&F), at 48.

The duty to negotiate in good faith under section 2S1(c) attached when Beehive

contacted DSMI to commence the negotiation process. DSMI assumed that duty under

section 211 of the Act, 41 U.S.c, section 211. by acting as the agent of the BOCs for the

specific purpose of providing SMSI800 access.4 At the very least, DSMI could not

intentionally obstruct or delay negotiations with Beehive. See, 47 c.F.R. section

51.301(c)(6). Thus, DSMI should have begun negotiations, or referred Beehive to the

designated representative of the BOCs.

4 Section 211 of the At;t slatc5: -In construing and enforcing the provisions of this chapter. the act,
omission, or failure or any ._ agent ... acting for or employed by any lDmmoD c:anier ...• acting within tlle
scope of his employmenCt shall in even CIISf: be also deemed to be the act. omission, or failure of such
carrier _." 41 U.s.C section 217 (emphasis added). The FCC has recognized lhat section 217 "merely
Clrtend[s] the Title II obligations- from carriers to their agents I and that it was intended to ensure that a
carrier mold nOI evade QJmplying with the Aa by acting through cntitiC5 it QJDtrols. Irnp1eme!ltation or
SccdoD5 3(0) and 332 of the CommunicatioDs Act. 9 FCC RaJ 1411. 1482 (1994).
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Beehive submits that DSMI should be held liable for its failure to comply with

section 251(c) of the Telecom Act. DSMI is before the Court as the agent of the BOCs

for the administration of the SMS/BOO system. Sec. Complaint, para. 7. DSMI claimed

that Beehive was indebted to it, as an agent of the BOCs, for the unpaid charges for

SMS/800 services rendered Wlder the SMSI800 Tariff on file with the FCC. See. id, at

para. 15. If it can sue in its capacity as an agent for the BOCs, DSMI can be sued as an

agent of the BOCs in the co~ of its employment as the SMS/800 admjni'itrator.

However, if the Court determines otherwise, then the Court should order that the BOCs

be made parties to this case, pursuant to Rules 19(a) and 21, Fed. R. av. Pro.

DSMI also attempts to avoid the impact of Counts N and V of the Amended

Counterclaim by insisting that DSMI is not a common carrier, subject to regulation under

Title II of the Act. It is true that only common carrier activity is subject to regulation

under Title II of the Act. See, Southwestern Bell Telephone Co. v. FCC, 19 F.3d 1475,

1483 (D.c. Cir. 1994). The common carrier activity in this case is the provision of

SMSI800 access service, which the FCC has held to be a common carrier service. See.

ProYision of Access for 800 Service, 8 FCC Red 1423, 1426 (1993). If SMS/SOO is a

common carrier service, as DSMI claims, then DSMI must be considered a "carrier" for

the pwposes of enforcing Title II of the Act.

The Act defines a common carrier as "any person engaged as a common carrier for

hire, in interstate or foreign ,ommunication by wire or radio." 47 U.S.C. section 153(h).

13



The only identifiable "person" engaged in providing SMS/800 access for hire is DSMV

In DOC Petition for Waiver to Allow DSM} to Account for TaU Free Database

Seryicg. DA 91-316, slip op., at 4 (Febrwuy 10, 1997) (''DSMI Accounting Order"), the

FCC recognized that it is DSMI, not the BOCs, that provides SMS/800 access service:

While most tariffs filed with the Commission are filed by, or on behalf
of, the entity that actually perfOIIlL'S the service, the toll free database
tariff has been filed jointly by the BOCs at the Commission·s direction.,
e"en though the BC>Cs as a group cannot and do not directIy provide
the tariffed ~ervice. DSMI provides the central database service on
behalf of the BOCs.

As this case demonstrates, access to the SMS/800 must be obtained from DSMI,

and DSMI bills and collects payments from SMSI800 customers, such as Beehive. See,

Complaint:, at para. 7. MoreO"er, under the Fees DSMI Accountin~Order, all revenues

and expenses associated with SMS/800 access are recorded only on DSMrs books; DSMI

files an annual audit of its operations with the FCC; and the FCC requires DSMI to

refund any profits made on the seIVice by tariff adjustments. See. DSMI Accounting

Order. slip op., at S. Hence, DSMI is the entity "engaged as a common carrier for hire"

in providing SMS/800 access service.

As the provider of SMS/800 access seIVice, DSMI is the "carrier" that must provide

the service upon "reasonable request" under 47 U.S.c. section 201(a), and without any

"unjust or unreasonable discrimination" as required by 47 U.S.c. section 202(a). Moreover,

because it receives the revenues from SMS/800 access service, DSMI is the "carrier" that

5 Under the Aa. the term -person- inclUdes an individual. pannership. as.sodatioD, joiDt stock
company, trUSt, or corporation. 47 u.s.c. section 153(i).

14
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mmt pay for damages caused by the unlawful provision of the common carrier service.

See, 47 U.S.C. section 206.

Beehive agrees that the status of a common carrier is conferred not by ownership,

but by "the functions performed by the entity in question." DSMI Memorandum, at 4.

See. Southwestern Ben, 19 F.3d at 1481. The functions performed by DSMI in providing

SMS/SOO access service make it a common carrier. Therefore, DSMI is fully subject to

the obligations and liabilities of ~ carTier under Title n of the Act.

DSMI relies on Allnet Communications Service. IDe. v, NECA 741 F, SUppa 983,

985 (DD.C. 1990). aff'd on other grounds. 965 F.2d 1118 (D.c. Cir. 1992), for the

proposition that agents for common carriers are not common carriers. However. Beehive

does nOl contend that DSMI is a common carrier because it is an agent of the BOCs.

Beehive submits that DSMI is a common carrier because it is engaged in providing

common carrier service (SMS/800 access) for hire. In any event, the AHnet holding cannot

be applied to determine DSMI's status as a common carrier.

In AHne!, the plaintiff concluded that NBCA was not a common carrier. because

it "does not provide communications services and is not a carrier within the meaning of

... 47 U.S.c. section 153(h):' 741 F. Supp. at 984 n.5. The district court simply agreed

with that conclusion. 741 F. SUppa at 984.' Here. however, DSMI is the recognized

, The district coun concluded that the plaintiff had no federal cause of action, because NECA could
DOl violate section 203 of the Acl, 47 U.S.C. section 203. which prescribes wiffs only for mmmon carriers.
Allnet. 741 F. Supp. at 984-985. lbat reasoning was rejected by the D. C. Circuit Coun of Appeals, which
suggested thaI -an entity speci..licaUy created to mllect charges on behalf of common carriers- muld be
subject to tariff regulation. 96S F.2d at 1120. The FCC subsequently ruled tbat NECA muld file an
enforceable tariff. ~ CommuDigue Telecommunications, Inc.. 10 FCC Red 10399,10403-10404 (Com. car.
Bur. 1995). The FCC also indicated that ao;r:ss customers mold file cnmplaints against NECA under
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"provider" of SMS/SOO access service, see. DSMI Accounting Order. slip op., at 4, and

Beehive has shown that DSMI is a carrier within the meaning of 47 U.S.C. section 153(h).

Finally, DSMI cannot rely on the FCC's "order in Beehive's own case." DSMI

Memorandum, at 7. That order was vacated by the D. C. Circuit Court of Appeals. See,

Beehive Telephone. Inc. v. FCC. No. 95-1479 (D.c. eir., December 27, 19(6). In any

event. the FCC found that DSMI was not a carrier, because the BOCJ "control all

fundamental aspects of [SMS/8OJl] access through BelJc.ore." BccIUve Tjrlephone. Inc. v.

The BeD Operating Companies. 100 FCC Red 10562, 10568 (1995). That ruling was made

before the FCC put DSMI in control of the most fundamental aspects of SMS/BOO access,

and SUbjected DSMI to regulations applicable to common carriers under Title n of the

Act and Part 32 of the FCC's rules. See. DSMI Accounting Orde.r. slip op., at 1 and 2

and nn. 2 and 5.

G. Count VI

Count VI of the Amended Counterclaim., in essence, alleges that DSMI violated the

SMS/800 Tariff which it is charged with administering. This is because, prior to

"repossessing" the "800" numbers previously assigned to Beehive, DSMI did not follow the

Tariff requirements of particular notice, good faith negotiations, and an opponunity for

a hearing. Indeed., even after DSMI had initiated this litigation, with opportunity aplenty

to present the "stockpilingll dispute for judicial resolution, DSMI proceeded unilaterally,

5ClC\ion 208 of the Act, 47 U.s.c. section 208. which permits tompla.ints against tommoD carriers, ~ id.,
HI 10405 and n.64.
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without notice, and literally "in the dead of night," electronically to take back the numbers.

This was in direct contravention of that same Tariff which, in pleading after pleading, and

in hearing after hearing, before this Court, DSMI has argued that it may not deviate from

one iota. So "sacred" and unbending is this Tariff.

In response to these allegations, DSMI does not dispute that it proceeded high­

handedly to repossess the numbers, without notice, negotiation, or hearing, thus violating

the SMS/800 Tariff for which it. acts as guardian. Instead, DSMI creates a '·strawman."

DSMI mischaraeterizes the Beehive allegations in Count VI as claims to a "proprietary"

interest in the "800" numbers, lasting in perpetuity. Then DSMI contends that these

allegations, as thus mi5charaeterized, do not state a claim for relief, because the Tariff

grants no proprietary interest in the "8QO" numbers which were assigned to Beehive.

For purposes of Count VI of the Amended Counterclaim, however. Beehive may

concede that it has no "proprietary" interest in the "800" numbers previously held by it.

Beehive simply alleges that tile 800 Dumbers which it held, whether on a proprietary or

non-proprietary basis, could not be repossessed by DSMI in violation of the provisions of

the Tariff, without prior notice, good faith negotiations, and an opportuItity for hearing.

The SMS/800 Tariff, as interpreted by DSMI, deals only with non-proprietary tl8O(}1I

numbers; nevertheless, as to these non-proprietary numbers, the Tariff forbids repossession

without some fonn of due process. Count VI of the Amended Counterclaim alleges that

exactly this occurred: DSMI breached the Tariff in re-taking the t1non-proprietatylt "800"

numbers previously given to Beehive, without compliance with the requirements of that

17
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Tariff for notice, negotiation, and hearing. DSMI's "strawman" of proprietary or non-

proprietaIy numbers is irrelevant to these allegations and has nothing to do with the claim

Beehive makes in Count VI.

H. Count VII

Count VII of the Amended Counterclaim., in essence, alleges that DSMI, acting as

an arm of government, offended the due process clause of the Fifth Amendment to the

United States Constitution when·it unilaterally terminated the access rights of Beehive to

SMS/SOO service, and in the aet of repossessing certain "80011 numbers.

DSMI contends that Count VII fails to state a claim upon which relief may be

granted because it omits to allege (1) any "state action,'17 and (2) any constitutionally

protecnble property interest under the Fifth Amendment due process clause.

1. State Action. Count VII does allege "state action," directly and sufficiently in

paragraph 90 of the Amended Counterclaim. Other allegations in the Amended

Counterclaim likewise speak to the question of the nexus between DSML the SMS/800

Tariff, and the Fcc, showing that the behaviour of DSMI under the circumstances of this

case rises to the level of governmental action.

The leading opinion on this score may be Public Utilities Commission of the District

7 ~tate action: or course. is needed to in'llOke the due process clause of the Fourteenth Amendment
which applies lO state governments, rather than the federal governmenL The FUth Amendment, which is
at stake in this litigation. applies to the federal government, rather than state governments. The a>ncepts
are related if not the same, and DSMI undouble4ly is using tbe rubric of ·state action- to mean
governmental action Which brings the Fifth Amendment into play where a pri1t3te entity is acting under
some form of governmental authority. The qnestion is whether the relation betlileen governmental and
private activity is sufficient to trigger ccrtain constitutional protections.
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of Columbia v. Pollak. 343 U.s. 451 (1951). In Pollak. a private railway company, acting

pursuant to the regulations of the Public Utilities Commission of the District of Columbia,

piped amplified music through loudspeakers installed on transit vehicles. Certain

passengers complained that this program violated their First and Fifth Amendment rights,

especially their right to privacy and against the "indoctrination" of radio programming.

The threshold issue was whether the PUC's involvement in this innovative system was a

governmental nexus with the private service sufficient to warrant the invocation of these

constitutional rights. In other words, was there "state action."

The United States Supreme Coun ruled that there was, finding lIa sufficiently close

relation between the Federal Government and the radio service to make it necessary for

us to consider those [Constitutional] Amendments." Pollak, 343 U.S. at 462. The grounds

for this conclusion were (1) that the private railway had transit authority in the Disnict

of Columbia which was controlled by Congress; (2) that pursuant to this federal franchise,

the private railway had a substantial monopoly of this type of transportation in the

regulated area; (3) that the railway company operated under the regulatory auspices of

the PUC which is an agenq authorized by Congress; and (4) because that agency

specifically had investigated the radio programming in question. hearing protests from

customers, opening a docket for investigatio~ and after fonnal public hearings, resolving

and ruling on the issues at stake. These last two considerations especially were important

to the court in Pollak- See, id" 343 U.S. at 462.
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DSMrs administration of the SMS/800 Tariff meets all of these criteria fOI"

governmental, or "state" action. The administration of "800" numbers is a matter of

national concern which has been addressed recently and specifically in section 251 of the

Telecom Act. DSMI has a complete (not merely a substantial) monopoly in terms of

administering these "8OCr' numbers. DSMI was granted the "franchise" to monopolize the

administration of "8Oa' numbers through the auspices of a federal agency, namely the

FCC. The FCC has established ~e regulatory parameters of that number administration

through numerous rulings and regulations, many of them cited in this pleading. Congress

itself, in section 251 of the Telecom Act, has defined certain conditions fOI" this number

administration. The "appointment" of DSMI as the "SOO" number administrator was at the

invitation of the FCC, and after detailed investigations, public hearings, entertainment of

objections, and the like by the FCC. The SMS/800 Tariff is not a general, boilerplate

tariff which went into effect ~thout question or controversy, but only after public imput

and deliberate agency resolution. Under these circumstances, the "state" action threshold

has been crossed; application of the Fifth Amendment due process guarantees may be

considered.

2. A Protecnble Property Interest. On this issue, DSMI has one note to sing; the

"8(M)" numbers (as though they were aU that is at stake) are "non-proprietary" under the

SMS/800 Tariff, and hence, they are not protectible under the Fifth Amendment due

process clause. But the question, "what is property which is proteCtlble under the Fifth

Amendment due process clause," is B federal constitutional question, to be answered by
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this Court, not something to be determined by a bureaucratic agency, or concluded by the

language in an FCC tariff. Here are the reasons for deciding that DSMI's actions

deprived Beehive of property within the meaning of the due process clause of the Fifth

AmendmenL

a. DSMl focuses too narrowly on the "800" numbers. It has depriVed Beernve of

much more, that is, an entire bundle of semces and entitlements which are available to

customers such as Beehive under the SMS/800 Tariff. Indeed, in the view of DSMI, the

"800'1 numbcn, standing alone, have no meaning without access to the database of DSMI.

By taking "800" numbers from a customer, DSMI deprives them of input to the system.

Or by shutting off access into the system., the numbers alone may have no use. Speaking

conceptually, the rights of a customer to employ the SMS/800 Tariff is like a contract

right. These contract rights presumably have value, because Beehive has paid enormous

fees to DSMI in the past year in order to preserve them. Contract rights, of course, are

rights of property for due process purposes. And there are numerous United States

Supreme Court and federal court rulings which so hold.

b. Even if one adopts the "stra¥l1l1an" position of DSMI, and looks exclusively at

the deprivation of the "SOO" numbers, on the facts as alleged in tlle amended counterclaim,

one can see property which is protectlble under the Fifth Amendment. As noted above,

the language of the SMS/800 Tariff, stating that these numbers are "Don-proprietary" is

inconclusi1le, jf not meaningless, for due process purposes. These numbers are assigned

or licensed to customers under terms and conditions, like any other form of property.
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They have value, as property does, otherwise there would be no sense to the care with

which the FCC regulates their distnbution pursuant [0 the Tariff. and there would be no

consideration for the fees which customers must pay in order to acquire the numbers and

to employ them through the system of DSMI. This value is implied in the very act of

repossession by DSMI, and in the energy with which it has resisted the injunction in this

case. appealing to the Tenth Circuit Court of Appeals, prosecuting the present motion.

Finally, the value of the number is muc~ much more than a metaphysical reality, as one

can see from the Telecom Act' itseJf. Congress specifically recognizes the value of the

number in this new legislation, by emphasizing the need for number portability.

c. The amended counterclaim alleges that Beehive obtained its 10,000 "BOO"

numbers from the BOCs, with B promise that they were assigned irrevocably to Beehive,

and prior to the advent of the SMS/800 Tariff. It may be an open question whether the

Tariff retroactively can impose conditions which lead to the dispossession of those

numbers. The amended counterclaim alleges that, in reliance upon this promise of

irrevocable assignment, Beehive created a system for the employment and marketing of

these numbers, which consumed time, energy, ingenuity, and considerable capital. This

investment is tangible property, all of which is lost if DSMI may override the procedures

of the SMS/800 Tariff as well as the due process of the Fifth Amendment"

I The -goodwill- generated by this investment is a form of property which is recognized on the balance
sheers of many eDterprises_
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d. As alleged in the amended countercla~ the series of "800" numbers which

Beehive asked for and obtained from the BOCs were endowed with the prefix ''MAX."

It is no secret that, through the magic of advertising, certain telephone numbers may

develop "name recognition," and thus become valuable commodities. This in fact was

the intention of Beehive in acquiring the MAX numbers. This is why Beehive has spent

so many years and so much capital in building a computer system and marketing strategy

to exploit the MAX prefix. &:chive is Dot alone in realizing the merit of this form of

"number advertising." For example, one can see ATI' as a number prefix in

advertisements. Moreover, certain "boutique numbers ll may be trademarkable under the

federal trademark statute. See.~ Dial-A-Mattress Franchise Corporation v. Page, 880

F.2d 675 (2nd Cir. 1989). See generaJJy. Smith. ''Telephone Numbers that Spell Generic

Terms: A Protectable Trademark or an Invitation to Monopolize a Market?" 28 U S.

FRAN. L REV. 1079 (1994).

In short, DSMI deprived Beehive of a bundle of rights, including without limitation

the 11800" numbers. These rights, taken together, are rights of contract, rights of

investment, rights of good will, rights of name recognition, rights which Congress has

recognized through the provisions for impartial number administration and number

portability in the Telecom Act, rights which the FCC has recognized by authorizing the

SMS/800 Tariff which forbids the repossession of these numbers absent the satisfaction of

certain procedural safeguards. rights which DSMI recognizes by its efforts in this litigation.

Surely these rights amount to property which may not be taken without due process of
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